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11 We granted review to address whether Rule 408, Arizona
Rul es of Evidence (Ariz. R Evid.), prohibits adm ssion of evidence
contained in a notice of claimfiled pursuant to Arizona Revised
Statutes (AR S.) section 12-821.01 (Supp. 2001) when the evi dence
is introduced to inpeach a party’s credibility. W conclude that,
assum ng Rule 408 applies, the rule would not preclude the use of
i npeachnent materials contained in a notice of claim
l.

12 Hernandez and his famly arrived at the Patagonia Lake
State Park at dusk on Friday, August 29, 1997. Hernandez and his
son attenpted to buy bait at the Patagonia Lake Canp store. The
store enployee infornmed themthat only the marina store sold bait.
13 The canp store was located on a hill above the marina
store. Rather than drive to the marina store, Hernandez and his
son tried to reach the store by crossing a parking lot area
adj acent to the canp store, stepping over a cable fence supported
by posts three feet high, and walking down a very steep hil
w thout any path or trail. Unbeknownst to Hernandez, the hil
ended at a retaining wall with a fourteen-foot drop-off to the road
bel ow. In the approaching darkness, Hernandez stepped off the
retaining wall and fell to the road below. The fall knocked out

several of Hernandez's front teeth and fractured his left wist.



14 Pursuant to AR S. section 12-821.01,! Hernandez filed a
notice of claimwith the State on Septenber 15, 1997. The notice
descri bed the facts surrounding Hernandez’s fall as well as the
anmount Hernandez clainmed for his injuries.

15 After filing the notice of claim Hernandez brought a
civil action against the State. In their joint pre-trial
statenment, Hernandez and the State stipulated to the facts
underlying Hernandez’s claim At trial, the State introduced
portions of the notice of claimto inpeach Hernandez' s credibility
because the facts in the notice differed from Hernandez's

deposition and trial testinony.? Hernandez objected, arguing that

! The statute requires that:

Persons who have clains against a public
entity . . . shall file clains wwth the person
or persons authorized to accept service for
the public entity . . . . The claim shall
contain facts sufficient to permt the public
entity . . . to understand the basis upon
which liability is clainmed. The claim shal
al so contain a specific amount for which the
claimcan be settled and the facts supporting
t hat anount. Any claim which is not filed
wi t hin one hundred ei ghty days after the cause
of action accrues is barred and no action may
be mai nt ai ned thereon.

A RS § 12-821.01. A

2 The State stipulated to redaction of Hernandez’'s
statenent defining the specific amunt needed to settle the claim



Rul e 408° barred its use. The trial court overrul ed Hernandez’'s
objection and adm tted the redacted notice of claimfor inpeachnent
pur poses. At the end of a five-day trial, the jury returned a
verdict in favor of the State.

16 The court of appeal s upheld the trial court’s evidentiary
ruling. In its majority opinion, the court concluded that no
di sputed claimexists when a party files a notice of claim and a
notice of claimtherefore cannot constitute an offer to conprom se
excl uded by Rul e 408. Hernandez v. State, 201 Ariz. 336, 339-40 11
10-16, 35 P.3d 97, 100-01 (App. 2001). D ssenting, Judge Voss
urged that Rul e 408 al ways requires excl usion of a notice of claim
ld. at 342 Y 27-28, 35 P.3d at 103 (Voss, J., dissenting).

17 We accepted revi ew and exercise jurisdiction pursuant to

3 Rul e 408 provides:

Evi dence of (1) furnishing or offering or promsing to
furnish, or (2) accepting or offering or promsing to
accept, a valuable consideration in conpromsing or
attenpting to conprom se a cl ai mwhi ch was di sputed as to
either validity or amount, is not adm ssible to prove
liability for or invalidity of the claimor its anount.
Evi dence of conduct or statenments made in conprom se
negotiations is |ikew se not adm ssible. This rule does
not require the exclusion of any evidence otherw se
di scoverabl e nerely because it is presented in the course
of conprom se negoti ations. This rule also does not
require exclusion when the evidence is offered for
anot her purpose, such as proving bias or prejudice of a
W tness, negativing a contention of wundue delay, or
proving an effort to obstruct a crimnal investigation or
prosecuti on.

Ariz. R Evid. 408.



Article VI, Section 5.3 of the Arizona Constitution and Rule 23 of
the Arizona Rules of G vil Appellate Procedure.
(I
A

18 We begi n by assum ng, for purposes of this opinion, that
a notice of claim constitutes an offer of conprom se under Rule
408. The plain | anguage of Rule 408 does not exclude evidence
of fered for the purpose of inpeaching a party’s credibility. The
rule states, in pertinent part, that offers to conprom se are “not
adm ssible to prove liability for or invalidity of the claimor its
anount.” Ariz. R Evid. 408. Thus, although evidence originating
fromconprom se negotiations may not be admtted to prove liability
for or invalidity of a claim the rule does not prevent the use of
such evidence in all instances.

19 In fact, Rule 408 expressly “does not require exclusion
when the evidence is offered for another purpose, such as proving
bias or prejudice of a witness.” |Id. (enphasis added). The “such
as” language indicates that a party may introduce evidence
presented in offers to conprom se for purposes other than proving
bias or prejudice, so long as the evidence is not used to prove
liability for or invalidity of a claim Evi dence admtted to
i npeach party credibility, |ike evidence admtted to prove bias or
prejudi ce, does not prove liability for or invalidity of a claim

Thus, the plain |anguage of Rul e 408 does not prohibit adm ssion of



evidence disclosed in conprom se negotiations for inpeachnent

pur poses.
110 O her courts have interpreted the plain | anguage of Rule
408 to permt the admssion of inpeachnent evidence. In

interpreting Arizona’s evidentiary rules, we |ook to federal |aw
when our rule is identical to the corresponding federal rule, as is
true for Rule 408.% State v. Green, 200 Ariz. 496, 498 ¢ 10, 29
P.3d 271, 273 (2001) (“When interpreting an evidentiary rule that
predom nantly echoes its federal counterpart, we often | ook to the
| atter for guidance.”).

111 Most federal circuit courts agree that Rul e 408 does not
bar evidence from conprom se negotiations if the evidence wll be
used for inpeachnent purposes. For instance, the Ninth Crcuit
Court of Appeals upheld the adm ssion of an indemity agreenent
made during conpron se negotiations for purposes of attacking the
credibility of w tnesses, notw thstanding Rule 408, because that
purpose is “distinct fromproving liability.” Brocklesby v. United
States, 767 F.2d 1288, 1292-93 (9th Cr. 1985). Simlarly,
recogni zing that Rul e 408 prohi bits an offer of conprom se to prove
liability for or invalidity of aclaim the Eighth Crcuit Court of
Appeals held that using an offer to conprom se to rebut wtness
testinony is “perm ssible under [Rule 408]” because “[t]he rule .

‘does not require exclusion when the evidence is offered for

4 See Fed. R Evid. 408.



anot her purpose. Cochenour v. Caneron Sav. & Loan, F. A, 160
F.3d 1187, 1190 (8th Gr. 1998)(quoting Fed. R Evid. 408). See
al so Watt v. Sec. Inn Food & Beverage Inc., 819 F.2d 69, 71 (4th
Cir. 1987) (The court held that Rule 408 “need not prevent a
litigant fromoffering evidence [fromconprom se negoti ati ons] when
he does not seek to show the validity or invalidity of the
conprom sed claim” The court, however, excluded the offered
evi dence because the court did “not see . . . how [the] evidence
was relevant.”); Breuer Elec. Mg. Co. v. Toronado Sys. of Am,
Inc., 687 F.2d 182, 185 (7th Gr. 1982) (“In this case, the
‘settlenent’ evidence was properly presented below to rebut
def endants’ assertion that they had not been aware of the issues
until the suit was filed.”). But cf. WIllianms v. Chevron U S A,
Inc., 875 F.2d 501, 504 (5'" Cir. 1989) (upholding the trial court’s
exclusion of settlenment negotiations introduced for inpeachnent
pur poses because “it [was] undoubtedly possible that the jury would
have confused [the inpeachnment] purpose for that precluded by Rul e
408") cited with approval in EECC v. Cear Petroleum Inc., 948 F. 2d
1542, 15 46 (10th Cir. 1991).

112 State courts, including the Arizona Court of Appeals,
al so express general agreenent that Rule 408 does not preclude the
use of inpeachnent evidence derived from conprom se negoti ations.
Consi dering the adm ssion of a settlenent letter for inpeachnent

pur poses, the Arkansas Suprene Court held that Rule 408 did not



exclude a letter witten in an attenpt to settle a | awsuit because
“Rul e 408 i s not a bl anket prohibition against the adm ssion of al
evi dence concerning offers to conpromse. |Instead, the rule only
prohibits the introduction of such evidence when the evidence is
offered to prove ‘liability for, invalidity of, or anmount of the
claimor any other claim’” Ozark Auto Transp., Inc. v. Starkey,
937 S.w2d 175, 178 (Ark. 1997)(citation omtted)(quoting Ark. R
Evid. 408). Simlarly, the Idaho Suprenme Court upheld “the use of
statenents contained in settlenent negotiations for the purpose of
i npeaching wtnesses who give contrary testinony” at trial.
Davi dson v. Beco Corp., 753 P.2d 1253, 1256 (ldaho 1987). See al so
DeForest v. DeForest, 143 Ariz. 627, 633, 694 P.2d 1241, 1247 ( App.
1985) (holding that a husband’s signature agreeing to a proposed
di vorce decree “was properly admtted for the limted purpose of
showi ng his know edge of the proposed . . . spousal nmaintenance
award” when the husband testified at trial that he had never been
aware of the award); El Paso Elec. Co. v. Real Estate Mart, Inc.,
651 P.2d 105, 109 (NNM C. App. 1982) (holding that evidence from
conprom se negotiations “used to inpeach, not to establish the
ampunt of the claim. . . cones within ‘another purpose’ [under
Rul e 408], and is adm ssible”).

B.
113 The public policy underlying both the Arizona and the

federal rules of evidence favors allow ng courts to admt evidence



presented during conpron se negotiations for inpeachnent. The
purpose of the rules of evidence is to pronote the “growh and
devel opnment of the | aw of evidence to the end that the truth may be
ascertai ned and proceedings justly determined.” Fed. R Evid. 102
(enphasis added); Ariz. R Evid. 102 (enphasis added). Mboreover,
“[t] he purpose of Rule 408 is to foster ‘conplete candor’ between
parties, not to protect false representations.” 23 Charles Alan
Wight & Kenneth W Graham Jr., Federal Practice & Procedure:
Evi dence § 5314, at 286 (1980).

114 Excl udi ng evidence offered solely to inpeach a party’s
credibility does not encourage conplete candor. To the contrary,
that approach fails to hold parties accountable for setting forth
one version of the facts to obtain a settlenent and descri bing
another version at trial. dainmants should present their clains
truthfully. Lawyers should not lie on behalf of clients in
presenting a claim Allow ng the use of evidence from conproni se
negotiations for inpeachnent facilitates Rule 408 s goal of
encouragi ng truthful ness by putting parties on notice that they
should not falsely represent clains, either during conpromse
negotiations or at trial.

115 O course, the adm ssion of inpeachnent evidence taken
froma notice of claimremains subject to Rules 401, 402 and 403,
Ariz. R Evid. Thus, inpeachnent evidence nust be rel evant under

Rul es 401 and 402, and unfair prejudice nust not substantially



outwei gh its probative value. See Gaber v. City of Ankeny, 616
N. W2d 633, 640-41 (lowa 2000) (hol ding evidence disclosed during
settl ement not adm ssi bl e because the evidence was not relevant to
show bias); Simmons v. Small, 986 S.W2d 452, 455 (Ky. C. App
1998) (refusing to allow settlenment evidence for purposes of
i npeachnent because “[t]here is no question that the evidence .

was prejudicial”); Stamv. Mck, 984 S.W2d 747, 752 (Tex. App.
1999) (precluding evidence of settlenent agreenent because the
evi dence did not show bias or shifting interest); Northington v.
Sivo, 8 P.3d 1067, 1069 (Wash. C. App. 2000) (excluding evidence
of a settlenent to prove bias because the evidence “was irrel evant
and unfairly prejudicial”).?®

116 Because the rules of evidence seek to pronote

5 The dissent expresses concern that juries wll use
i npeachnent evidence to determine the validity of a claim The
same concern exists, of course, for all evidence admtted for a
limted purpose, and the Rules of Evidence address that concern.
Just as Rul es 401, 402 and 403 preclude the adm ssion of irrel evant
and highly prejudicial inpeachment evidence, Rule 105 may be
invoked to limt a jury’ s consideration of inpeachnent evidence.
Ariz. R Evid. 105 (“Wen evidence which is admssible . . . for
one purpose but not admissible . . . for another purpose is
adm tted, the court, upon request, shall restrict the evidence to
its proper scope and instruct the jury accordingly.”). See also
Readenour v. Marion Power Shovel, 149 Ariz. 442, 450, 719 P.2d
1058, 1066 (1986) (“Rule 105 is mandatory, not discretionary; ‘once
evi dence adm ssi bl e for one purpose but i nadm ssi ble for another is
admtted, the trial court cannot refuse a requested limting
instruction.’””)(quoting Chenetron Corp. v. Business Funds, Inc.
682 F.2d 1149, 1185 (5'" Cir. 1982)); Joseph M Livernore et al.
1 Arizona Practice Law of Evidence § 105.1, at 28 (4'" ed. 2000)
(“[NJotwthstanding a Rule 105 limting instruction, the court
woul d have the discretion to exclude the evidence fromthe trial
al t oget her under Rule 403.").

10



t rut hf ul ness, and Rule 408 encourages candid conprom se
negoti ati ons, public policy dictates that evidence obtained in the
course of conprom se negotiations should be available for
i mpeachnment pur poses.

[l
117 The facts underlying Hernandez’'s fall as set forth in the
notice of claim differed from the facts to which Hernandez
testified prior to and during trial. Because Hernandez presented
i nconsi stent versions of the facts surrounding his alleged
injuries, the State sought to admt factual portions of the notice
of claimto inpeach Hernandez's credibility. Significantly, the
State did not introduce the notice to prove that it was not |iable
for Hernandez’'s fall or to disprove the validity of Hernandez’'s
claimor its anobunt. Thus, even if we regard the notice of claim
as an offer to conprom se under Rule 408, the trial court properly
admtted portions of the notice of claimto inpeach Hernandez's
credibility.

I V.
118 For the foregoing reasons, we vacate the opinion of the

Court of Appeals and affirmthe judgnment of the Superior Court.

Ruth V. MG egor, Vice Chief Justice

11



CONCURRI NG:

Charl es E. Jones, Chief Justice

Rebecca Wi te Berch, Justice

Joseph W Howard, Judge, dissenting:
119 ““ITClourts have not fornmulated a consistent, reliable

body of doctrine to determ ne the extent to which [Rlule 408 bars

evidence of . . . statenents nmade during [ conproni se] negoti ations’
when offered [to i npeach a party].” Fred S. H el neset, | npeachnent
of Party by Prior | nconsi st ent St at enent in Conprom se

Negoti ations: Adm ssibility Under Federal Rule of Evidence 408, 43
Clev. St. L. Rev. 75, 108 (1995) (brackets added) (footnote
omtted) (quoting Wayne D. Brazil, Protecting the Confidentiality
of Settlenent Negotiations, 39 Hastings L. J. 955, 974 (1988)).
Not surprisingly then, differences of opinion arise as to the
proper inpeachnent use of statenents mnade in conprom se
negotiations. | conclude that a notice of claimfiled pursuant to
A RS 8§ 12-821.01 is a statenent nmade in conpromn se negoti ati ons
triggering the exclusionary principles of Rule 408, Ariz. R Evid.,
17A AR S. Further, | conclude that inpeachnment of a plaintiff or
defendant with prior inconsistent statenments made in conprom se
negoti ati ons concerning the facts of an accident is not a proper
exception to Rul e 408. Such use of those statenments does little to

12



foster the truth-seeking process and does far too nmuch to frustrate
the policy of encouraging prelitigation settlenments. Accordingly,
| respectfully dissent.

120 The mpjority chose not to address the issue of whether
Rule 408 applies to a notice of claim filed under 8§ 12-821.01
because the majority concludes that Rule 408 does not bar the
adm ssion of the prior inconsistent statements in any event.
Because | conclude that Rule 408 precludes the use of such
statenments, | nust first anal yze whether Rule 408 in fact applies.
The state argues, and a majority of the Court of Appeal s concl uded,
that a dispute triggering Rule 408 does not exist when a person
files a notice of claimagainst a public entity or enpl oyee because
the entity or enployee has not yet taken a contrary position.
Hernandez v. State, 201 Ariz. 336, 9112, 35 P.3d 97, 112 (App.
2001) . That construction of Rule 408 is too narrow and overly
restricts the policy underlying the rule.

121 Section 12-821.01 requires any person who has a claim
against a public entity or enployee to file a notice of claim
w thin 180 days after the claimaccrues. That notice of clai mnust
include “facts sufficient to permt the public entity or public
enpl oyee to understand the basis upon which liability is clained.”
§ 12-821. 01(A). It must al so contain “a specific anount for which
the claim can be settled and the facts supporting that anmount.”

Id. The purpose of the notice of claimstatute “is to allow the

13



public enployee and his enployer to investigate and assess their
liability, to permt the possibility of settlenment prior to
litigation and to assist the public entity in financial planning
and budgeting.” Crumv. Superior Court, 186 Ariz. 351, 352, 922
P.2d 316, 317 (App. 1996) (enphasis added). Consequently, the
notice constitutes a statutorily mandated commencenent of
conprom se negoti ati ons.

122 Under the first sentence of Rule 408, evidence of
furnishing or offering to furnish, accepting or offering to accept
a conpromse of a disputed claim “is not admssible to prove
liability for or invalidity of the claim or its anount.” The
Advi sory Conmmittee Notes to Rule 408, Fed. R Evid.,® state that
the rule is not invoked by i nstances such as “induc[ing] a creditor
to settle an admttedly due anmount for a |esser sum” but rather
where “the claim[is] disputed as to either validity or anount.”
See also Affiliated Mrs., Inc. v. Alum numCo. of Anmerica, 56 F.3d
521, 528 (3d Cr. 1995) (dispute requirenment covers “both
litigation and less fornal stages of a dispute,” including “an
apparent difference of opinion between the parties”); Dallis v.
Aetna Life Ins. Co., 768 F.2d 1303, 1307 (11th Cr. 1985);

Schl ossman & Gunkel man, Inc. v. Tallman, 593 N.W2d 374, 378 (N.D.

6 Because Rule 408, Fed. R Evid., is the source of Rule
408, Ariz. R Evid., 17A AR S., see Historical Notes to Ariz. R
Evid. 408, and the two rules contain identical |anguage, federal
authority is instructive. See State v. Geen, 200 Ariz. 496, 110,
29 P.3d 271, 110 (2001).

14



1999) (for purposes of evidence rule virtually identical to Rule
408, Ariz. R Evid., “aclaimis disputed if there is a difference
ininterests or views which the parties are attenpting to resolve

t hrough conpron se negotiations”).

123 The second sentence of Rule 408 expands the exclusion
further, stating: “Evidence of conduct or statenents made in
conprom se negotiations is |ikew se not adm ssible.” The Advisory

Commttee Notes to the federal rule explain the purpose of the
second sentence: “Another effect [of the prior rule] is the
generation of controversy over whether a given statenment falls
wi thin or wthout the protected area. These consi derations account
for the expansion of the rule herewith to include evidence of
conduct or statenents nade in conprom se negotiations, as well as
the offer or conplete conpromse itself.” See also Jack B.
Weinstein & Margaret A. Berger, Winstein's Federal Evidence §
408. 03[ 5], at 408-13 (2d ed. 2001).

124 When Hernandez filed his notice of claim against the
state, he began settlenent negotiations, as established by 8§ 12-
821.01. See Crum 186 Ariz. at 352, 922 P.2d at 317. The notice
therefore was a statenent nade in conprom se negotiations and
i nadm ssi bl e under the second sentence of Rule 408.

125 Moreover, in his notice, Hernandez did not admt the
validity of the state's position; that it was not negligent. And

the state certainly has not admtted it was negligent or the anmount

15



of Hernandez’s claim See Advisory Commttee Notes to Fed. R
Evid. 408 (rule triggered by dispute as to validity or anmount of
claim. When Hernandez filed his notice, it was entirely
reasonabl e to expect the state to challenge the validity or anount
of the claim There was “an apparent difference of opinion.”
Dallis, 768 F.2d at 1307. It was not necessary that the state
specifically stake out a position contrary to Hernandez’ s position.
Accordingly, | conclude that when a claimant files a notice of
claimpursuant to 8 12-821.01, there is a dispute for purposes of
Rule 408.7 Further, a notice of claimis a statenent nmade in
conprom se negoti ati ons because a person nust disclose the basis
for liability and the amount for which he or she will settle the
claim and the notice, therefore, triggers the negotiati ng process.
8§ 12-821.01(A). Thus, the exclusionary principles of Rule 408
apply.

126 The remai ning issue is whether, under Rule 408, factual
statenments concerning the facts of an accident nmade in conprom se
negotiations are adm ssible as prior inconsistent statenents to

i npeach a party’s testinony. As noted above, statenents nmade in

conprom se negotiations are not adm ssible to prove “liability for
or invalidity of the claimor its anmount.” Ariz. R Evid. 408.
! If the notice is not protected by Rule 408, then any

initial demand letter would simlarly fall outside its protection,
despite the perception of practicing attorneys that such letters
are statenments made in the course of negotiations and protected.

16



But, such statenents are adm ssible for “another purpose, such as
provi ng bias or prejudice of a wtness, negativing a contention of
undue delay, or proving an effort to obstruct a crimnal
i nvestigation or prosecution.” 1d.

127 | npeachnment of a party wth a prior inconsistent
statenment concerning the facts of the accident is not necessary to
prove bias and prejudice of a wtness. A party is obviously
bi ased by self-interest in favor of its own position. No further
proof is necessary. And proof of bias and prejudice is different
from inpeaching credibility. A witness can lack credibility
w thout bias or be credible even though biased. Mor eover, the
other exanples stated in the rule are conpletely distinct.
Accordi ngly, inpeachnent of a party does not cone within the
exanpl es of exceptions given in Rule 408.

128 Additionally, inpeachnent of a party with a prior
i nconsi stent statenent concerning the facts of the case nade during
conprom se negotiations is not the sane type of “another purpose”
as the exanples listed in Rule 408. The exanples in Rule 408 are
not exclusive but nerely illustrative of the types of other
purposes that should be excluded from rule s protection. Each
exanpl e invol ves issues collateral to the disputed claim Thus,
i npeaching a party with a prior inconsistent statenent about the
facts of a claim is not the sane type of “purpose’” as the

exceptions listed in Rule 408.

17



129 Furthernore, “‘[t]he clear inport of the Conference
Report as well as the general understanding anong | awers is that
[inconsistent] conduct or statenents [made in connection wth
conprom se negotiations] nmay not be admtted for |npeachnent
pur poses.’” EEOCC v. Gear Petroleum 1Inc., 948 F.2d 1542, 1545
(10th GCr. 1991) (offer of settlenent letters “a thinly veiled
attenpt to get . . .‘snoking gun’ letters before the jury”)
(quoting M G aham Federal Rules of Evidence 116 (2d ed. 1987))
(alterations added by court in EEQCC). The bases for this
conclusion are twofold. First, there is a significant danger that
a jury wll use inpeachnent evidence substantively, and, in that
way, directly contravene Rule 408. See id. at 1546. “‘The danger
that the evidence will be used substantively as an adm ssion is
especially great when the w tness sought to be inpeached . . . is
one of the litigants in the suit being tried.’” Id. (ellipses
added) (quoting Jack B. Weinstein & Margaret A. Berger, Winstein's
Evidence ¢ 408[05] at 408-34 (1991)); see also Schlossman &
Gunkel man, Inc., 593 N.W2d at 380 (“Wen the witness sought to be
i npeached is also alitigant, the admssibility of statenents nade
during settlenent negotiations increases the risk a jury may use
t he evidence substantively as an adm ssion of liability.”); 2 John
W Strong et al., MCormck on Evidence § 266, at 186 (5th ed.
1999) ("Use of statenents nade in conprom se negotiations to

i npeach the testinony of a party, which is not specifically treated

18



in Rule 408, is fraught with danger of m suse of the statenents to
prove liability, threatens frank i nterchange of information during
negoti ati ons, and generally should not be permtted.”).

130 In fact, if the credibility of a party is inpeached with
a prior inconsistent statenment concerning the facts of an acci dent,
the only possible rel evance of such evidence is to assist the jury
in determning “liability for or invalidity of the claimor its
amount .” Ariz. R Evid. 408. A party’'s credibility is not a
separate i ssue required to be proven or disproven to prevail on any
particul ar cause of action. Evidence concerning credibility merely
assists the jury in determ ning which set of facts it shoul d adopt,
which will determne liability. Furthernore, a prior inconsistent
statenent nmay be considered as substantive evidence of the facts
contained init. See Ariz. R Evid. 801(d); Joseph M Livernore,
Arizona Practice: Law of Evidence § 608.3(F) (4th ed. 2000). When
the statenent is nade by a party concerning the facts of the
disputed claim it wll necessarily be wused by the jury to
determne validity of the claim And, because here the facts were
stipulated, the credibility of the plaintiff was only relevant to
determ ne the amobunt of his damage, another purpose specifically
excl uded by Rul e 408.

131 The second basis for concluding that statenents
concerning the facts of the accident nmde in conpromse

negotiations are not admssible to inpeach a party is that a

19



contrary concl usi on underm nes t he purpose of Rule 408, whichis to
facilitate settlenents by encouraging “free comuni cati on between
parties.” Advisory Conmttee Notes to Fed. R Evid. 408. “The
phi |l osophy of [Rule 408] is to allow the parties to drop their
guard and to talk freely and | oosely wi thout fear that a concession
made to advance negotiations will be used at trial.” Steven A
Sal t zburg & Kenneth R Redden, Federal Rul es of Evi dence Manual 286
(4th ed. 1986); see also EEOC, 948 F.2d at 1545-46; Jack B.
Weinstein & Margaret A. Berger, supra 8 408.08[1], at 408-29 (2d
ed. 2001) (“[Clare should be taken that an indiscrimnate
application of this ‘exception’ to Rule 408 does not result in
undermning the rule’ s public policy objective.”); H elneset, 43
Clev. St. L. Rev. at 112. If such statenents are adm ssible to
i npeach a party, the incentive to nake those statenents is greatly
reduced and the purpose of Rule 408 is underm ned.® See EECC, 948
F. 2d at 1546; Saltzburg, supra. The majority opinion underm nes
t he purposes of Rul e 408.

132 The majority cites DeForest v. DeForest, 143 Ariz. 627,
694 P.2d 1241 (App. 1985), for the general proposition that

“i npeachnent evi dence derived fromconprom se negoti ati ons” may be

8 Qoviously, a plaintiff cannot avoid filing a notice of

claimpursuant to A RS. 8§ 12-821.01. But, under the majority’s
construction, a plaintiff would be encouraged to disclose as little
as possible. And, in the broader application of Rule 408, private
parties woul d have | ess incentive to nake full and frank statenents
during conprom se negoti ati ons.

20



admtted. |In DeForest, the trial judge in a bench trial was called
on to reconstruct a spousal maintenance agreenent that had been
previ ously approved by another judge but not set forth in a formal
decree. In the process, the husband testified that he had "never
been aware of [a spousal nmaintenance agreenent in the anount
suggested by the judge who had approved the agreenent].” Id. at
633, 694 P.2d at 1247. And, the husband objected to the adm ssion
of a proposed decree, which he had signed, that included such an
agreenent because it was part of conprom se negotiations. The
trial court admtted the proposed decree for the |imted purpose of
showi ng t he husband’ s know edge of it, but expressly noted it would
not consider it as evidence of the terns of the ultimte agreenent.
In that context, the court of appeals held that the trial court was
not required to exclude that evidence nerely because it had been
presented in the course of conprom se negotiations. |In contrast,
the evidence here was admtted in a jury trial and it did involve
the actual facts of the incident, the purpose for which the trial
court in DeForest specifically stated the evidence would not be
used. The majority’s decision today represents a significant
expansi on of the exception in DeForest.

133 Simlarly, some of the other cases cited by the majority
do not go so far as allowing a party’s statenent concerning the
facts of the case to be used for inpeachnent. Brocklesby v. United

States, 767 F.2d 1288, 1292-93 (9th Cir. 1985) (indemity agreenent
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bet ween defendants admitted to show status of parties and to
i npeach credibility of defendants’ w tnesses); Watt v. Security
Inn Food & Beverage, Inc., 819 F.2d 69, 71 (4th Gr. 1987)
(uphol di ng excl usion of settlenent of two prior simlar actions);
Breuer Elec. Mg. Co. v. Toronado Sys. of Am, Inc., 687 F.2d 182,
185 (7th Gir. 1982) (settlenent evidence was properly presented to
rebut defendants’ assertion, in noving to set aside default, “that
t hey had not been aware of the issues until the suit was filed”);
Ozark Auto Transp., Inc. v. Starkey, 937 S.W2d 175, 178 (Ark
1997) (court could not conduct “neaningful review of the nerits of
[ Rul e 408] issue” because letter not in record and abstracted
portion did not contain settlenent negotiations). But see
Cochenour v. Caneron Sav. and Loan, F. A, 160 F.3d 1187, 1190 (8th
Cir. 1998) (supporting nmajority holding); Davidson v. Beco Corp.,
753 P.2d 1253, 1255 (ldaho 1987) (sane); El Paso Elec. Co. v. Real
Estate Mart, Inc., 651 P.2d 105, 108-09 (N.M C. App. 1982)
(sane) .
134 Insum the majority’ s constructionw |l “eviscerate Rule
408.” Jane Mchaels, Rule 408: A Litigation Mne Field, 19 No. 1
Litigation 34, 37 (1992). It presents a very real danger that a
jury will use the evidence substantively for a purpose prohibited
by Rule 408 and it significantly underm nes the policy underlying
Rul e 408. 1In addition to underm ning the purpose of Rule 408, the

majority’s construction does not enhance the truth findi ng process.
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The majority focuses on fal se representations and, if the majority
opinion were limted to instances of clear perjury, the public
policy favoring ascertai nment of the truth would mlitate in favor
of the evidence’s adm ssion. See Rule 102, Ariz. R Evid. But the
nore likely victimof the majority’s interpretation of Rule 408 is
the innocent claimant, or |awer who is m staken as to a fact at
the very early stage of the process, such as in cases requiring a
notice of claimto be file within 180 days, or the defendant whose
attorney has and uses information from various sources that |ater

prove to be incorrect. Penalizing this party will not enhance the

truth finding process but will inpede it.
135 Furt hernore, under the majority’ s construction, attorneys
wll Jlikely revert to the comon law practice of nmaking

hypot heti cal statenents during conprom se negotiations to avoi d any
future i npeachnment. See Advisory Conmittee Notes to Fed. R Evid.
408. The purpose of the second sentence of Rule 408 is to
elimnate this common | aw practice, which constituted “a preference
for the sophisticated, and a trap for the unwary.” Advi sory
Commttee Notes. Inthe alternative, attorneys will severely limt
the facts and inflate the demand put in 8 12-821.01 notices or
cl ai mand response correspondence, thereby frustrating the policies
underlying it. And, because attorneys are often the ones to nake
statenents during conprom se negotiations, the nmpjority’s

construction creates a risk of causing the disqualification of a
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party’s attorney of choice so that he or she may be called as a
W tness to i npeach the party or explain why a particul ar statenent
was nmade. See H el neset, 43 Clev. St. L. Rev. at 110. dearly,
this woul d cause nore harmthan good to our adversarial system
136 Finally, even under the mjority’s construction
statenents nmade in conprom se negotiations that are offered to
i npeach a party’s testinony may still be excluded under Rul e 403,
Ariz. R Evid. And | hope that trial courts wll vigorously
exercise their discretion to prevent admssibility of prior
i nconsi stent statenents by a party concerning the facts of the
acci dent nade in settlenent negotiations. In conducting a Rule 403
analysisinthis context, atrial court nust “carefully bal ance the
probative value of the evidence against the danger it wll be used
for an inproper purpose within the context of the policies
encouraging open and frank discussions during settlenent
negoti ations and fostering the truth-finding process through the
evaluation of a witness’s credibility.” Schlossman & Gunkel man
Inc., 593 N.W2d at 380.° The better practice is to exclude this

type of inpeachnent in doubtful cases. See id. And, if it is

S In the present case, for exanple, the facts were

stipulated and the statenent was used in argunent to attack the
credibility of the plaintiff, even though the statenent was nade by
the plaintiff’s lawer and no foundation was laid to establish
whet her the statement was based on information obtained fromthe
plaintiff, or was nmerely attributable to error or m sconduct of
counsel . Even litigants with careless or unethical |awers are
entitled to a fair hearing on the true facts.
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admtted, a trial court nust, upon request, and in other cases
shoul d offer an appropriate limting instructionto the jury. See
also Ariz. R Evid. 105 (“When evidence which is adm ssible as to
one party or for one purpose but not adm ssible as to another party
or for another purpose is admtted, the court, upon request, shal
restrict the evidence to its proper scope and instruct the jury
accordingly.”). Such instructions are, of course, of limted
practical value and the better practice remains exclusion of the
evi dence.

137 Based on the foregoing reasoning, | believe the better
approach is to exclude statenents nade in settlenent negotiations
that are offered to i npeach a party’s testinony. In ny view, such
a construction of Rule 408 better serves the purposes underlying

the rule. Accordingly, I would reverse the trial court’s judgnent.

Joseph W Howard, Judge*
CONCURRI NG

Stanl ey G Fel dman, Justice

*Pursuant to Ariz. Const. Article VI, Section 3, the Honorable

10 The majority likens this case to any other in which

evidence is admtted for alimted purpose. Ante. at Y15 n.5. The
difference is that, in cases involving statenents nade in
conprom se negotiations, the admssion for the limted purpose
undermnes the goal of Rule 408 of allowng free and open
settl ement negoti ations.
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Joseph W Howard, Judge of the Court of Appeals, Division Two, was
designated to sit on this case.
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